For Release londay, ; R=1115
October 28, 1940

U, S. DEPARTMENT OF LABOR

WAGE AND HOUR DIVISION
Washington, D..C.

A, F, OF L, UNION QUESTIONS ON "EXECUTIVE," ETC., ANSWERED

Several questions submitted by unions affiliated with the American Federa-
tion of Labor through B, O, Lum, Business Kepresentative and Financial Secretary
of the Seattle Association of Technical Engineers and Architects, Loqal Number 17
were answered in a long letter made public today by Colonel Philip B, Fleming,
Administrator of the Wage and Hour Division, U. S. Department of Labor. The
Seattle Association is affiliated with the A, F. of L, through the International
Federation of Technical Engineers, Architects and Draftsmen's Unions,

The status of draftsmen, newspaper employecs and clerical workers is dealt
with in the letter, Colonel Fleming also pointed out that the exemphion granted
to driver salesmén, who are now classifiecd as "oubtside salesmen," had been
granted at thec specific request of the Internaticnal. Brotherhood of Teamsters,
Chauffeurs, Stablemen and Helpers, A, F, of L., the union in that field, These
employees constitutgd the largest single group exempted under the redefinitions
of the terms, "executive," "admiristrative," '"professional," ond "outside sales-—
man, " which became effective last Thursday (October 24, 1940), the date on which
the standard workweek, after which overtime must be paid, was rcduced to 40 hours

Colonel Flemingt!s letter to Mr, Lum follows:
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Us Se DEPARTLENT OF LABOR
WAGE AND HOUR DIVISION
Washington

October 25, 1940

Mre Be Os Lum, Business Representative and
Financial Secretary

Seattle Association of Technical Engineers
and Architects, Local los 17

1725 Smith Tower

Seattle, Washington

Dear lire Lum:

This is in reply to your letter of October 16, 1940 in which you
raise certain ohjections to the recent redifinitions of "executive", "admine
istrative" and "professionel" on behalf of the Seattle Association of Technis
cal Engineers and Architects, Local Noe. 17, affiliated with the Americen Fed=
eration of Labor throusgh the Inturmational Fedoration of Technical Engincers?,
Architects?!, and Draftsmen's Unions., It appears possiblec that your protest
was based on information derived from newspepcr accounts, which were mislocad=
ing In some insbtancess As an aid to clarification, therefore, I shall attempt
to summarize the principal feeatures of the now definitions with particular re=-
ference to their probable cffect on mombers of your organization and its affil=
iatcse Of course, the cxeomption or non=exomption of any individual cmployee
undor these dcfinitions is o guestion for individual factual detormination; yetb
certain generdl aspects can be pointed out which will be of intcrosts

It should be clearly understood at the oubtsct that the sxemption from
the wage and hour provisions of the Fauir Lobor Standards Act of persons cmploye-
ed in a "bonu fide cxecutive, administrativs, professional, or local rotailing
eopacity, or in the capacity of oubside salcsman® undor soction 13 (a)(1l) is
fixed by the Act itself and cannct be altercd by the Administratore If, for
oxample, I worc of the opinion that outside salcsmen should have the protection
of “tho Act, I nevertholess would not hove the authority to denmy oxemption to
gonuine outsido salesmons Similarly, I do not have any authority to rcfuse oxe=
emption in tho case of bona ide cxoecutive, administrative, and profossional
omployeoss I do, however, hove the rosponsibility to defince and delimit thoso
termse The rccent revision of Fart 541 of our regulations represcnts my cone
siderod judgment on appropriate definitiorns and delimitationss The recviscd ro-
gulations do not grant any oxemptione They put into cffect the oxomptions gronte
cd by Congress but with adequate safeguards against abusos

The now definition of the word "exccutive" is based on the previous
singlo definition of the two words "exccutive = administrativees" In the carlior
definition there was an oxcocedingly troublesome phrase ™who performs no substanw
tial amount of work of the same naturc as that performed by non-cxempt cmployooss™
This phrasc was designed %o keoep within the coverage of the Aot working foromon
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and working supervisorse With one minor exception, the phrase has been trans=
lated into numerical terms whereby “no substantial amount of work" is defined
as meaning not more than 20 per cents As you will observe, this does not ex-
empt working foremen and working supervisorss

The definition of "executive" contains various additional minor revi-
sions, largely in the nature of clarifications The $30 minimum pay requirement
for exemption under this heading was the subject of some criticism both from
lebor and industrye. On the whole most of the criticism was directed at the re-
quirement as being too highe However, it was my belief that there would be a
basie error in describing as an "exccutive" any person who is paid less than
$30 o weeke PFurthermore, heretofore,the exemption was applicable to hourly paid
enployecs if their hourly pay was sufficiently high to produce $30 a wecks This
proviso has been changed sc that no hourly paid employece can qualify for the em=
emption hereaftcre.

In the proevious definitions there was no definition specifically appli=-
cable to the term "administrativee" This created a serious problem because the
definition of "exccutive = administrative" was applicable only to persons with
monagerial authority nlong the lincs now found in the definition of "exccubivea"
Thus exemption was denicd to o large group of well-pald cmployecs, many of whom
were oxcecdingly important in tho functioning of businesse Cascs could be cited
where purchasing agents and personmmel dircctors and persons of that type rcceive
ing as much as $7,500 or {10,000 a yoar were not cligible for cxomption under
the old definitionse This just didn't make scnsce At the other cnd of the scale
arc. of fice persomncl performing routinc clorical tasks such as typists, comptoe
meter operators, shipping clerks, cte. In my cpinion thousc cmployccs arc as
cloarly in nced of the benofits of the Ast as the purchasing agent and the pore
sonnel dircctor referred to above arc note -

While it is casy to identify the coxtremes, it is not casy to draw a
linc which will separatc the two groups of cmployecse It is difficult, for oxw=
omple, to find a cammon denominator for a well=paid cxocutive assistant to a-
prosident of a large corporation, a well=paid loasc buyer for an oil company,
and o well=paid customer'!s broker, cven though there is ne dispute that all
threce should be exompte In spite of this diificulty, the now definition doos
indicatec and include in a goneral way these three types of administrative cime
ploycess On the othor hand, since the general descriptions standing alone
vould not be adegquate to prevont abuse,  -the definition also contains corbain
specific roguircoments which must be met in cach instancos  Thosc additional row
quirements are (1) the cxercisc of discrotionary judgment, (2) the performance
of non=monual tasks, (3) the performance of tasks dircetly related to managemend
policics or general business operations (this rcquiroment docs mot apply in tho
case of porsons who dircctly assist cxcoutive and administrative amployces),
(4) the roccipt of campensation on a salary or fec basis at o ratc of not less
than $200 per monthe
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Thus, the definition of "aduinistrative" does not permit the exemp—
tion, for example, of employees who perform manual tasks such as tool and die
makers, no matter what they earn, nor of those whose work is purely routine
such as business machine operators, no matter what they earn, nor of any em—
ployee whose rate of pay is less than $R200 per month (or {50 ner week). It
is my considered judgment that with these significant limitations, employees
who meet the requirements of the administrative definition are properly exempt
from the wage and hour provisions of the Act. In saying this, I am aware, of
course, that in a few industries, and in certain areas where comparatively
high wages are common there will be some employees for whom exemption may be
claimed whose exemption is debatable. Similarly, in certain instances in low
wage industries and areas there will be some employess not exempt who do not
need the protection of the Act. But in a genersl way and with due regard for
the nation-wide appiication of the Act and these regulations I feel that the
definition is sound and fair,

From the studies we have made it appears that not a great many actual
or potential members of your own organization and its affilistes will be exempt
under the definition of the term "administrative." To tzke bookkesepers as an
example: the ordinary bookkeeper performs routine work and thus cannot qualify
for exemption. Furthermore, over 90 per cent of all Lookkeepers are paid less
than $200 a month and are thus automatically barred from exemption. There are,
however, a few persons whose work includes booikeeping who will be exempt. Char-
acteristically the bookkeeper who is paid as much as $200 also serves as an
office manager or performs other functioms sufficiently important to justify
the payment of what is a comparatively high salary. In these rare instances
the bookkeeper-office manager, etc., will mect all the requirements of the ad-
ministrative definition.

Another example of the practical effect of the administrative defini-
tion can be fouwnd in the case of secretaries, stenogrephers and typists. Ac-
cording to reports available to us, less than 1 per cent of all persons in these
occupations are paid as much as {00 a month. In the instance where a secretary
is paid $R200 a month, she is usually really employed as a confidential assistant
rether than primarily as a secretary. In any event, as you will observe, the
tetal number of stenographers for whom any claim for exemption can be made is
so small that it can have no effect on the general application of the Act to a
group of elerical workers vho necd and deserve its benefits.

A third group of employees in whom you are particularly interested are
draftsmen. The information at our disposal indicates that draftsmen are normal-
ly paid on an hourly basis and in general are employed in groups and perform
routine work. Thus, in thc vast majority of instances, draftsmen will still re~
tain the bencfits of the Act even if they are paid (200 a month. An cxception
to this will be found in the case of persens whose drafting work is ineident to
duties that are really dircctly related to management policies or to general
business operations. Such draftsmen normally work independently rather than as
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members of a groupe. IFurthermore, in somec instances, of course, there are
enginecrs whose work includes sone araiting, but who are truly professional
employces and who arc cmployed in a "bona fide vrofessionel capacity." Such
employees, if they arc paid not less than $R00 a month, will be excmpt under
the term "professional." Howcver, draftsmen as such arc not considered pro-—
fessional employees under the rcgulationse.

The new definition of the term “professional is primarily bascd on

the previous definition with certain minor modifications.. There is the same

clarification of thc significance of the phrase "no substantial amount of work
of the same naturce as that performed by nonexcmpt om 1,..oyﬁc,s" by translating
this into numeriecal terms as 20 per cent and by an explanstion that ineidental
operations performed by a genuiné chemist, cte., such as the setting up of
apparatus do not preclude the chemist from the cremptions The cxcemption has
also been widened by an inclusion within the professional group of employecs
such as actors and musicians. It is uy opinion that such employces, if they
mect the other tcsts, should be cxcmpt.

The major change in the definition, however, is the requirement (not
cable to lawyers and doetors) that the cmployce be paid not less than $200
per month. Herctofore there was no salary requirement:included in the defini-
tion of "profcasionzl." In actual fact persons recciving far less then $R00
per month were oxempt under the old definiticn. Finally, I wish to point out
that to obtain cxemption thc cmployce must mcet six diffcrent tests. His work
must be intellcetual and varicd in character; it must require the cxereise of
discretion; it must bec of the typce whose out out carmot be standardized; not
morc than R0 per cent of the workweok can be devoted fo noncxempt work; the
employce must beepaid not less than $R0O por wunth; and finally, thc work must
fall within cither onc of the rceognized learncd profcssions or onc of the re-

cognized artistic professions,
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Undoubtedly some actual or 0u¢nt1u+ members of your organization and

its affiliates engaged in the loarned profcssions will be excmpt under the now
definition., All or almost all such gmployvus LbPC'CXQmpt under the old defini-
tion. On the other hand, a group of ecmgloycecs for whom the protection of the
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Act is now guarantced are thosc mhmbbrs of the le,rrod vrofcssions, such as
chemists and engincers, who in some instances havd been grossly cxpleited by
their cmpleoyers by the reguircment of long hours adt low wagese The new defini-
tion extends the protection of the Act to thosc low-paild cmployocse.

The old definition of "profosvional" did not cover employces in the
artistic professions. Aetually there is goed rcason for icscribing as "profos—
sional" such persons as moving picturc actors, to toke o single cxamples Thus

therc will be soms union mcmbers who will be ciempt as professi onals who have
not herctofore been excapt. However, when it is remembered that 2ll six tests
must be met to obtain cxomption, it will be rcalized that the definition does
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afford protection against abuse. On a newspaper, for example,
typically the reporters assigned to regular beats and the copy
desk men will not qualify for exemption even if they are paid
$200 a month. And, of course, in the whole wide field of the
artistic occupations, the great group of employees who are
paid less than $200 a month cannot be classed as professional
employees within the meaning of the regulations,

The definition of the term "outside salesman" has been
changed in two major respects. PFirst, included in the ex-
emption under the new definition are advertising, radio time
and freight solicitors. The exclusion of such outside sales-
men from the exemption in the past was due to a technicality
in the definition of the word "sale" and was not based on any
sound distinction between the type of work performed by these
employees and by other outside salesmen.

The other group who were not exempt in the past and who
in general will be exempt under the new definition are so-
called driver and route salesmen. The exemption or non-ex-
emption of these employees is a puzzling matter. However, the
reguest for exemption was concurrcd in by all the affected em~
ployers and by the International Brotherhood of Teamsters,
Chauffeurs, Stablemen and Helpers of America, who supplied
much factual data in support of their contention. On the basis
of this representation it appeared to me that the definition
could appropriately be broadened to grant exemption to employees
of this type.

I am sending you herewith copy of the Report of the Presid-
ing Officer containing the recommendations which have been ad-
opted as the new definitions. This is a comprehensive statement
. &giving in full the reasons for making the various changes and ex-
Plaining their significance. I am hopeful that a careful reading
of this report, which can be used as the authoritative interpreta-
tion of the regulations, will serve to allay misapprehensions that
may have arisen about the new definitions. Please feel free to
call on me for any further information that I can supply.

Sincerely yours,

Administrator
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