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U. S. DEFART̂ -.iEMT OF LABOR 
TnTAGE MD HOUR DIVISION •" 

Washington, D, C, 

A. F. OF L. UNION QUESTIONS ON "EIECUTIVE," ETC., MSI'JERED 

Several ques t ions submitted by urdons a f f i l i a t e d vdth the American Federa­

t i o n of L.abor through B. 0 , Lum, Business Represen ta t ive and F i n a n c i a l Secre ta ry 

of the S e a t t l e Associa t ion of Technical Engineers and A r c h i t e c t s , Local Number 1? 

were answered i n a long l e t t e r made p u b l i c today by Colonel P h i l i p B, Flendng, 

Adm.inistrator of the IVage and Hour D iv i s i on , U. S. Department of Labor. The 

S e a t t l e Associa t ion i s a f f i l i a t e d vdth t h e A. F. of L. through the I n t e r n a t i o n a l 

Federa t ion of Techrdcal Engineers , A r c h i t e c t s and Draftsmen's Unions, . > - • -

The s t a t u s of draftsmen, nei-.'spapor errployees and c l e r i c a l v/orliers i s dea l t 

wi th i n the l e t t e r . Colonel Fleming a lso po in ted out t h a t the exemption gran ted 

to d r i v e r salesm.en, v/ho are nov; c l a s s i f i e d as "outs ide sa lesmen," had been 

g ran ted a t t h e spec i f i c reques t of -bhe Lnbernationai. .Brotherhood of Teamsters, 

Chauffeurs, Stablemen and He lpe r s , A. F. of L . , the union in t h a t f i e l d . These 

employees c o n s t i t u t e d the l a r g e s t s i n g l e group exempted under the r e d e f i n i t i o n s 

of the te rms , "execu t ive , " " a d m i n i s t r a t i v e , " " p r o f o s s i o n a l , " end "outs ide s a l e s ­

man," v-hlch became e f f e c t i v e l a s t Tnursday (October 24, 1940) , t h e date on v/hich 

the s tandard ivorkv/eek, a f t e r viiich overt ime must be p a i d , v/as reduced to 40 houi's 

Colonel Fleming's l e t t e r t o i i r . Lvoi. fo l l cws : '. ' • ; '..;'' i-
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U, 3 , DEPARTLiEHT OF lABOR 
WAflB AJfD HOUR DIVISIOIJ 

Washington 

Ootober 25, 1940 

I.Ir» B, 0. Lum, Business Represen ta t ive and . ' ': 
F inanc i a l Sec re t a ry 

S e a t t l e Assoc ia t ion of Technical Engineers .,̂ , ' ; a; ,, 
and A r c h i t e c t s , Local Ho, 17 '''••̂  ;-•' '̂ "v--.; =;-.. 

1725 Smith Tovrer :';•'_ .: ; 
S e a t t l e , Ifeshington ... -'—•' . - " .' , r A ' ,, ..y- ' • '• --̂ y- '• 

Dear Hr, Limi: --•̂ ' ' , • • - . - ' . 

This i s in reply to your l e t t e r of October 16, 1940 in whicii you 
ra ise cer ta in objections to the recent rodif i r . i t ions of "executive", "admin~ 
i s t r a t i v e " and "professional" on behalf of the .Seattle AGSo..''dation of Techni­
cal En,g:ineor3 and Architocts, Looal No, 17, a f f i l i a t ed vrith tho American Fed-
eratici i of Labor through the Lnte m a t ional Federation of Technical Engineers ' , 
Arch i t ec t s ' , and Draftsmen's Unions. I t appears possible tha t your protest 
-was based on information derived from, neivspaper aoco-arats, which vrore mislead­
ing in same ins tarces , .As an aid to c l a r i f i ca t ion , therefore , I shal l attempt 
to sujtimarize "the principal features of tho new def ini t icns v.dth par t icu la r r o ­
ferenco to t h e i r probable effect on members of your organization and i t s a f f i l ­
i a t e s . Of course, tho cxcruption or non-9:'':e"iption of any individual omployee 
undor these dofinitions is a question for individual factual deterninat ionj yet 
cer ta in gerieral aspects can bo pointed out -̂ î ii-oh -will be of i n t e r e s t . 

I t should be clearly understood at the outset t ha t the exemption from 
the v/age and hear pro-'dsioiis of tho Fair.Labor Standards Act of persons employ­
ed in a "'bona fide executive, administr-ative, professional, or local r e t a i l i n g 
Capacity, or in tho capacity of outsido salesman" under section 13 ( a ) ( l ) i s 
fixod by the Act i t s e l f and cannot be .altered hy the Administrator, If, for 
example, I wore of the opinion tliat ovrt side Galcsmeri s'hould have 'the protection 
of "the Act, I novcrth-rdcss v;ould not have tho authori ty to deny exemption t o 
gonuino outside salosiaon. Similarly, I do not have any author i ty to refuse ex­
omption in tho caso of bona fido exccutivo, administrat ive, and prcfessicnal 
omployecs, I do, however, have tho r.'.a'jponsibility to define •:iiid dclim.it thoso 
terms. The rccoirt revision of Part 541 of our regulations represents my con­
sidorod jndgTiont on appropriato def in i t ions ojid dolimitatio:as. The revised ro ­
gulations do net grant any oxemption, Thoy put i'atG effect tho exemptions grant­
ed by Congro.S3 but wi'th ad-cquat^- safeguards against a'Luso» .- ^ •••-•.,,,• .'.-

Tho novv def ini t ion of the word "exccutivo" i s based on tho previous 
singlo def ini t ion of the two words "exocutive - administrat ivo," In tho e a r l i e r 
def ini t ion thero was an oxooedingly troublesome plu-aso "who performs no substan­
t i a l amount of v/ork of the sarr̂ o naturo as tliat pcrformod by non-exempt omployoos," 
This phrase was designed to keep -vvithin tho coverage of -cho Aot v/orking forcnnen 
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f* and working supervisors, Ydtli one m.inor exception, the phrase has been t rans ­
lated into numerical terms whereby "no substant ia l ejnount of work" is defi.tiod 

I as meaning not more than 20 per cent. As you vdl l observe, t'rds does not ex­
empt working forem.en and working supervisors. 

The def ini t ion of "executive" contains various additional minor rev i ­
sions, largely in the nature of c l a r i f i ca t ion . The |30 minimum pay requiremsxit 
for exemption under t h i s heading v/as the subject of some cri t icism both from 
labor and industry. On the virhole most of the cr i t ic ism was directed at 'the r e ­
quirement as being too high. However, i t v/as my bel ief that thero would be a 
basic error in describing as an "executive" any person vfho is paid less than •• 
|30 a v/eek. Furthermore, heretofore,tho exemption ivas applicable to hourly paid 
employees if the i r hourly pay was suff ic ient ly high to produce $50 a iveolc. This 
proviso has beon changed so tha t no hourly paid emploj/-ee can qidlifj'- for the ex­
emption hereafter, ,'• •; 

• *•' ' ' In the previous defini t ions there v/as no defini t ion specif ica l ly appli­
cable to the term ' 'administrative." This created a serious problem because the 
defirdtion of "exocutive - adm.inistrativc" v/as applicablo only to persons v/ith 
managerial authori ty along tho l ines nov/- foior.d in the defini t ion of "exocutive." 
Thus Gxem.ption v/as denied to a large group of ivoll^paid cmp?Loyecs, many of v/hom 
wore exceedingly important in the functi-oning of busiiios^, Casos could be cited 
v/here purchasing agents and personnel a i roctors and persons of that type receiv­
ing as much as $7,500 or §10,000 a year were not e l ig ible for exomption under 
the old def ini t ions . This jus t d idn ' t nako sense. At the other ond of the scale 
are. office personnel performing routine c lor ica l tasks s'ach as t y p i s t s , com.pto-
m.etor operators, shipping clerks , e t c . In ny e-dnion thoso employees aro as 
c lear ly in need of the benefits of the A-i-t as tho purchasing agent and the per­
sonnel director referred to above aro not , 

li'Jhilo'it i s easy to ident ify the extromes, i t i s not easy to draiv a 
lino which vd l l separate the tvro groups of onployees. I t i s difficuLt, for ex­
ample, to find a carmrion dicnominator for a v/oll-paid exocuti\rc assist.cjit to a' 
president of a large corporation, a v/oll-paid lease buyer for an o i l company, 
and a well-paid customer's broker, even thoug.h there i s no dispute tha t a l l 
threo should bp exempt, .In spito of th i s d i f f icu l ty , the nciv def in i t ion docs 
indi'cato .and includo in a goner.al v/ay theso three 'types of administrative em­
ploycos. On the othor hand, since tho general descriptions st.'^Jiding alone 
iTOuld not be adequ-?ite to prevent abuse, -the def ini t ion also contains cer ta in 
specific requiromcn-ts v/hich must bo met in each inctanco,' Thoso additional ro -
quircmon,ts are ( l ) the exercise of discrotionary judgment, (2) tho performance 
of non-manual t a sks , (3) tho performance of tasks d i rec t ly re la ted to management 
pol ic ies or general business operations ( th i s requirom.crit docs not apply in ' tho 
case of persons v/ho d i rec t ly ass i s t exocutive and administrative -employees), 
(4) the receipt of compcnsation on a salary or foe basis at a rate of not less 

- than |200 per month, ,,,_ 
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Thus, the definition of "adainistrative" does not penrdt the exe.mp­
tion, for example, of employees v.dio perform manual tasks such as tool and die 
makers, no matter v/hat they earn, nor cf 'those v.'hose v/ork is purely routine 

., such as business machine operators, no matter vfliat they earn, nor of any em­
ployee ivhose rate of pay is less than $200 per month (or C50 per week). It 
is my considered judgment that vdth these significant limitations, employees 

t who meet the requirements of the adi-rdid strat ive definition are properly exempt 
from the wage and hour pro-idsions of the Act. In saying this, I am aware, of 
course, that in a few industries, an-d in certain areas v/'here com.paratively 
high wages are comiiion there wiLI be some employees for v/hom exemption may be "•. 
claimed whose exemption is debatable. Sljrdlarly, in certain instances in low •: 
wage industries and areas there vdll be some amployees not exempt who do not 
need the protection of the Act. But in a general v/ay and 'with due regard for 
the nation-wide application of the Ac^ and tiiese regulations I feel that the 
definition is sound and fair, r_y'-:y-

YroTTi. the studies wo have made it -appears that not a great many actual 
or potential members of your ov/n organization and its affiliates vdll be exempt 
under the definition of the tena "administrative." Tc take bookkeepers as an 
example: the ordinarv.' bookkeeper perforr.is routine vrork and thus cannot qualify 
for ex3m.ption. Fd:rbhenriore, over 90 per cent of all "oooJckeepers are paid less 
than vpSOO a month and are thus automatically barred from exemption. There arê , 
hov/ever, a fev/ perscns whose work includes bookkeeping v/ho will be exempt. Char­
acteristically the bookkeeper who is paid as .much as ."̂JSOO also serves as an 
office manager or performs other functions sufficiently important to justify \^ 
the pajmient of v/hat is a comparatively high salary. In these rare instancas 
the bookkeeper—office manager, etc., -I'vill meer~all the rcquirenionts of the ad- ' 
ministrative def.inition. 

-:»:, 

Anothei- e:--'--a'Aple of the practical effect of the administrative defini­
tion can be founu in the case of secretaries, stenographers and tjq'jists. Ac-
cordinf; to reports avail.ablo to us, less than 1 per cent of all persons in these 
occupations are paid as much as 9200 a month. In the instance vfhcre a secretary 
is paid $200 a month, .she is usual.ly really employed as a cordideritial assistant 
rather than prii'iarilv/- as a secretary. In any event, as you v,dll observe, the 
tctal numbor of stenographers for -dion any claim for exeraption can be made is 
so .small that it can have no e.'iTiect on the general application of the Act to a ,. 
group of clerical ivorkers r.-ho need and deserve its benefits. 

A third group of employees iii v/lioin you are particiil.arly interested are 
draftsmen. The iniorraation at our disposal indicates that draftsmen are normal­
ly paid on .an hourl;- basis and in general are -employed in groups and perform 
routine v/ork. Thus, in tho -/ast majoxdty of instances, draftsmen vdll still re­
tain the benof'it'S of the Act even if they are paid $200 a month. An exception 
to this vdll be fcmid in tho ca.se of persons 'v/hoso drafting v/ork is incident to 
duties that are really directly related to management policies or to general 
business operations. Such -draftsraen normally v.-ork indc^sendently rather than as 
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members of a group. Furthermore, in somo insta.nce3, of course, there are 
engineers whose v/ork includes soine 'araiting, but v/ho arc truly professional 
employees and ivho are omployod in a "bona fide professional capacity." Such 
employees, if thoy are paid not less than J200 a month, v.dll be exempt under 
the term "professional." Hov/cvcr, draftfmien as such are not considered pro- y 
fessional eir.ployees under the regulations. 

The new definition of the term "professional" is primarily based on 
the pre-^dous definition vdth certain minor modif icaticns.. There is -Dhe same 
clarification of the significance of the phrase "no substantial amcant of ivork 
of the same nature as that performed hy nonexerapt emp.loyees" hy translating 
this into numerical terms as 20 per cent and by an explanation that incidental 
operations performed by a genuine chemist, etc., such as the setting up of 
apparatus do not preclude the cheiiri.st from the e::omption. The exemption has 
also bec-n v.ddened by an incl-iision i-.dthin tho professional group of employees 
such as actors and ruU5icic.ns, It is liiy opirdor. that such employees, if they 
meet the other tests, should bo exempt. 

The ir̂ ajor ch.angc in the def.inition, however, is the requirem-ent (not 
applicable to lavn/ers and doctors) that the employee be paid not less than |200 
per month. Heretofore there was no salarj?- rcq-aircriient ̂  included in the defird­
tion of "profossional," In actual fact persons recei-vdng far less than :i;.200 
per month v/ere exempt under tho old definition. Finally, I vdsh to point out 
that to obtain ox.enption the employoe must meet six different tests. His v/ork 
must bo intcllectua]. and -̂ ./aried in character; it must req.uirc tho exercise of 
discretion; it must be of the type whose output carjiot be sta-iidardised; not 
mere than 20 per cent cf tho v,T;rlavook can bo devoted 'bo nonexempt ^ork; the 
employee must bo paid, not loso than t̂ •200 poi' laonth; end finally, the work must 
fall vdthin ci'bhor one of the rcco,r'-niscd loamud professions or one of tho re­
cognized artistic professions. 

Undoubtedly some actual or pebential liiCmbcrs of your organization and 
its affiliates engaged in the loarncd professions vdll bo exoiript undor the neiv 
dcfinitien. All or a.l!iiost all sucii employees 'v.-cre' exempt -under the old defini­
tion. On the other, ha-nd, a group of omployces for v/hor.i the protection of the 
Act is no'v/ guarsntecd are thoso mpmbcrs of the le-ai'̂ ncd professions, s-ach as 
chemists and engineers, v/ho in somo instances havci boen grossly oivploited by 
their em.plcyers by the requirement of long hours dt low v/ages. The nev/ defini­
tion extends the -protection of the Act to thes-.. Ichv-paid employees, 

Tho old definition of "professional" -did not cover employees in the 
artistic professions. Actually there i.3 yood reason for describing as "profes­
sional" s'-dch persons a-o moving picture actors, to take a single oxariiplo. Thus 
thero will be some union m..embcrG -//ho v.dll be exempt as professionals ivho have 
not heretofore been excTpt, Hov/ever, v/hen it is remembered that all sij-r. tes'ts 
r;.u3t be met to obtain ex-oiaption, it v/ill bo realised that "the dexin.ition does 

'M': 
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afford protection against abuse. On a newspaper, for example, 
typically the reporters assigned to regular beats and the copy 

I ''•- i desk men vdll not qualify for exemption even if they are paid 
$200 a month. And, of course, in the whole wide field of the 

•:: artistic occupations, the great group of employees who are 
' paid less than $200 a month cannot be classed as professional 

employees within the meaning of the regulations, 

. The definition of the terra "outside salesman" has boen 
changed in two major respects. First, included in the ex­
emption under the new definition are advertising, radio time 
and freight solicitors. The exclusion of such outside sales­
men from the exeraption in the past was due to a technicality 
in the definition of the word "sale" and vras not based on any 
sound distinction bstveen the type of v/ork performed by these 
employees and by other outside salesmen. '-•• '.p .= -'•-•-i-'-r^ 

The other group who v/ere not exeir.pt in the past and who 
(. in general will be exempt under the ne-trf definition are so-

called driver and route salesmen. The exemption or non-ex­
emption of these employees is a puzzling matter. However, the 
request for exemption vas concurred in by all the affected em­
ployers and by the International Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers of America, who supplied 
much factual data in support of their contention. On the basis 
of this representation it appeared to me that the definition 
could appropriately be broadened to grant exemption to employees 
of this type. ,.-..-

I ara sending you herewith copy of_the Report of the Presid­
ing Officer containing the recommendations which have been ad­
opted as the new definitions. This is a comprehensive statetient 
gi'vdng in full the reasons for making the various changes and ex­
plaining their significance. I am hopeful that a careful reading ,-. 
of this report, which can be used as the authoritative interpreta-

,; tion of the regulations, will serve to allay misapprehensions that 
may have arisen about the new definitions. Please feel free to 
call on mo for any further .inf nriiifl.t ion that I can supply, 

"-• -• ' ..x : i ^ 

,: ';,,.'' . Sincerely yours, 

Administrator 

(6079b) 

http://exeir.pt



